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ELECTION COMMISSION 01- INDIA 
New Delhi, the J 9th February, 1996 

O. N, 36.—In pursuance of the provisions of 
sub-section (1) of Section 22 of ihe Representation 
of People Act, 195! (43 of 195f), the Flection 
Commission hereby directs that (he following amend¬ 
ments shall be made in its notification No. 434;HP| 
94(1), dated ihe 5th July, 1994, namely :— 

In the Table appended to the said notification :— 

1. against item No. “3-Kangra Parliamentary 
Constituency”, after the existing entry at 
serial No. 6 in column 2, the entries. 
“7. Sub-Division Officer (Civil), Jawali”, 
”8. Sub-Divisional Officer (Civil), Baij- 
nath” shall be added and serial Nos. 7 to 
12 shall be read as serial Nos. 9 to 14 ; 
and 
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2 against item No. “4-Hamirpur Parliamentaiy 
Constituency”, after the existing entry at 
serial No. 7 in column 2, the entries, 

"8. Sub-Divisional Officer (Civil), Nadaun 
shall be added and serial Nos. 8 to 12 shall 
be read as serial Nos. 9 to 13. 

[No. 434/HP,/94( 1)] 

By Order, 

GHANSHYAM KHQHAR, Secy. 

vrfr'cr 

f^fr, 19 199« 

^ 37;—ITPCT £ vUTffff, Ydr-fl, 3 

(iii) % spit ir snitrfwr-T i utecg 

j 99 =; % ^rrfFT % T'-NTWP if “MT ST'TTT 
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[TW 7 T~fff. *T - / 9 5 ( 3 ) /1 5 2 5] 
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ff f. NT T . TITTH, Tfv-T 

CORRIGENDUM 

New Delhi, the 19th February, 1996 

O. N. 37.—In the Commission's order of even 
no. dated 7 December, 1995 published in the 
next issue of the Gazette of Indi'i. Part-II, Section 
3(iii) the name of “Sh. Alkha Chandra Mallick 
shall be Corrected as “Sh. Alekha Charan Mallick” 

[No. 76/OR-LA/95(3)/1525] 

By order, 

C. R. BRAHMAM, Secy. 

rtf fowf), 19 UTtfJT, 199U 

5511.31. 38 .—T'fT trfrPTfEivar ^ifsrfnw, 1 9 ? 1 

(1951 TT 43) 47 3TTT 106 T T, fn^n-T 
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[T. 82/7.5. —7T .7. /( 2 /9 0 )/on] 
tt%7 A, 
ifr. ttr<. 3777 , 

New Deltii, the 19th February, 1996 

O.N. 38.—In pursuance of Section 106 of the Represen¬ 
tation of the People Act, 1951 (43 of 1951) the Election 
Commission of India hereby publishes the judgement/order 
of the High Court of Madhya Pradesh at Jabalpur dated 
22-9-1995 in Election Petition No. 2 of 1990, 

[No. 82 ■ MPTIP/< 3 TK) ) |9f | 
By order, 
C. R. BRAI-IMAM, Secy. 


ELECTION PLmiON No. 2 ol 1990 
Pawan Diwnn 
Vs. 

Shri Vidya Charan Shubin 
JUDGMENT 

LT.wan IJiwan, the petitioner in the present election petition, 
having lost the buttle of ballots as against Shri Vidya Charan 
Shukla (Respondent No. 1) in the general election for parlia¬ 
ment held on 22nd November, 1989 from Mahasamund Parlia- 
menlary Constituency No. 18, has challenged his election 
seeling following reliefs : — 

“(1) The returning Ofliccr of Mahasamund Parliamentary 
Constituency he ordered to produce for re-counting 
ail the votes and ballot papers of that constituency 
and after independent re-counting, the petitioner be 
declared ns duly elected from that Constituency. 

(2) The declaration of respondent No. 1 us the duly 
elected candidate from Mahasamund Parliamentary 
Constituency in the last election he declared void. 

(3J Such other relief as the Court thinks tit may also 
kindly be. granted." 

The petitioner was a candidate at (he said election spon¬ 
sored by Concress-l political party whereas the respondent 
No. 1 vvas ihe candidate sponsored by junta Dal political 
naily. 

2. The controversy in the pre-ent petition, as survives, is 
in a circumscribed limit on account of subsequent develop¬ 
ments wlieremcr parties are not at variance : 

Parliament as constituted after general elections held in 
November, 1989 before could run its full term met 
its dissolution sometime in March, 1991 and ns a 
resultant whereof l'rcsh poll for Parliament took 
place in May, 1991 whereat the respondent No. 1 
having contested afresh from the very constituency 
got 1 e-electcd for the Parliament. 

3. IJenrd the learned counsel for (he petitioner, Shri R. K. 
Pnndey, Senior Advocate and the learned counsel for the 
respondent No, 1 Shri V. K, Tankha, 

-1. The question for determination at present as per submis¬ 
sions advanced by the learned counsel for the respondent 
No 1 is regarding the suivival of the election petition and 
iin maintainability wberefor though Ihe facts, which are un¬ 
disputed, have relevance but only peripheral ; 

(a) The election petition (for brevity hereinafter refer¬ 
red to as ‘the petition’) was filed in this Court on 
9-M990 whereupon this Court 011 23rd January, 
1990 passed an order adjourning the petition for 
24th January. 1990 for the purpose of hearing on 
the question whether the provisions of Section 81, 
82 and 117 of the Representation of People Act 
havo been complied with ill respect of the petition 
and the Court having found that the provisions of 
Sections 81, 82 and 117 of the Representation of 
People Act, 1951 (for brevity hereinafter referred 
to as ‘the Act’) appear to havo been substantially 
complicd-with directed for issuance of notices to 
the respondents. Respondents No, 1 to 9 were duly 
served with the notice of the petition though on 
different dates but remained unrepresented except 
respondent No. 1, who filed his writlcn statement 
on 10-5-1991. 

(b) On 12-7-1991 learned counsel for the petitioner 
prayed for time for making a statement, in view 
of the changed circumstances, whether the peti¬ 
tioner would like to prosecute the petition which 
led to the postponement of the case for 29-7-1991, 
on which date further time was allowed posting the 
petition for 30-8-1991 but a vain the petition was 
adjourned, at the request of rhe learned counsel tor 
Ihe respondent No. t. for 27-11-92. In view of 
the earlier order dated 29-7-91. the learned counsel 
the petitioner was directed to inform finally to 
the Court as to whether he would like to prosecute 
the petition, vvherefor after providing an opportunity 
on 7-1-93. posted the petition for 11-2-93. On 
17-9-93 the Court was informed that there had 
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been negotiations between the petitioner and res¬ 
pondent No. 1 in connection with the compromise 
but they reached to no compromise and the petition 
as such to continue. 

From said facts it discerns that some bargaining deal was 
being in process but could not materialise. 

(c) On 24-9-1993 the petition was directed to be listed 
on 18-10-93 for orders on I.A. No. 63, 91 moved by 
respondent No. 1 under Order 7, Rule 11 read with 
section 151 of the Code of Civil Procedure (lor 
brevity hereinafter referred to ns the application'). 

5 Learned counsel for the applicant-respondent No. 1 
(tor brevity hereinafter referred to as ‘the applicant’) pressed 
the aforesaid application. The paragraph 1 of this applica¬ 
tion reads as :— 

“1. That in the prayer clause, the petitioner has made 
two prayers namely : (I) That in prayer clause 
No. 1 relief has been claimed for the recounting 
of the votes of Mahasamund Constituency. It is 
submitted that the respondent was declared elected 
on 27-11-1989 from Mahasamund Constituency. 
Thereafter, the Parliament was dissolved and lresh 
election for Mahasamund Constituency had already 
taken place and as such the prayer for recounting 
of the votes of previous election has become >n- 
fructuous and this relief cannot he granted to the 
petitioner.” 

A reply to this application was filed by the petitioner- 
opposite party (for brevity hereinafter referred to as ‘the 
opposite-party’) on 27-7-1994 and in paragraph 1 thereof 
the luct of dissoluation of Parliament and fresh election of 
respondent No. 1 from Mahasamund Constituency has not 
been denied. Admitted position, thus, is that election as 
is the subject matter of challenge by means of present 
petition became noncst. The question needs consideration, 
in view of the context of the changed circumstances, is 
whether the election petition qua the relief of recounting 
of all the ballot papers of the aforesaid constituency for 
the elections held earlier on 26-11-1989 survives for the 
purpose of granting relief of rccouming of the ballot 
papers leading to the declaration in favour of the petitioner 
for his being duly elected for the Parliament in case his 
total number of valid votes exceed that of the respondent 
No, l’s. 

6 . Learned counsel for the applicant submitted : 

Firstly that in view of the provisions of Order 7, Rule 
11 of the Code of Civil Procedure, the changed 
circumstances have resulted, in fact, in non- 
survival of cause of action and as a result whereof 
the petition could bo said to he the petition dis¬ 
closing no cause of action qua the relief of re¬ 
counting of ballot papers for setting aside of the 
election of the respondent No. 1, which is rendered 
infrnctuous and for his declaration in place of 
the respondent No. 1. 

Secondly that the requirements of Section K3 of the 
Act not having satisfied inasmuch us the petitioner 
in the petition though having alleged for commis¬ 
sion of corrupt practices in the said election held 
on 26-11-1989 has failed to satisfy the mandatory 
requirement of law by not tiling proper affidavit 
in support of the allegations of corrupt practices 
made in the petition us a effect whereof the petition 
is liable to rejection. 

7. Learned counsel for the applicant in support of the 
first submission submitted that the relief regarding re-count 
of ballot papers, setting uside of election of the respondent 
No. 1 and thereafter declaration of the petition, if votes arc 
found in excess of the respondent No, I, as having duly 
elected for the parliament in place of respondent No. 1 
on the basis of the election in question, which is rendered 
infructuous, cannot be. granted. 

8 . Learned counsel for the opposite-party addressed Ihc 
Court though half heartedly qua the first relief in the 
petition submitting that the petition qua the firs[ relief has 
not become infructuous owing to the dissolution or the parlia¬ 


ment and holding of the fresh elections. Reliance was placed 
on the decision of the Supreme Court in Sheodan Singh v. 
Mohan Lai Gautam (A.I.R. 1969 SC 1024). 

In this case Ihc lection of Shri Mohan Lai Gautam 
to tin U.P. Legislative Assembly f|om lglas Constituency 
in the general election held in 1967 was subject matter 
of challenge at the behest of one Sheodan Singh. The 
election petition was dismissed by the Allahabad High 
Cum t where against an appeal was preferred before the 
Snpieme Court by Sheodan Singh where preliminary objec¬ 
tion to the very maintainability of the appeal was taken 
by the respondent Mohan Lai which was to the effect that 
the petition ceased to be maintainable as a result of the 
dissolution of the U.P. Legislative Assembly as per the 
President’s Proclamation of April 15, 1968 under Article 
356 (1) of the Constitution. That Proclamation was issued 
during Ihc pendency of the election petition before 
the High Court. The Supreme Court rejected the 
argument regarding the said objection relating to the petition 
•laving become infructuous in view of the dissolution 
•if the assembly and in paragraph 5, Court stated :— 

”5. In this proceeding we are considering the validity 
of the election of the respondent and not whether 
he is continuing as a member. If the contention 
of the appellant that the respondent was guilty 
of corrupt practices during the election is found 
to be true then not only his election will be declared 
void, ho is also liable to incur certain electoral 
disqualifications. The purity of elections is of 
utmost importance in a democrate set-up. No one 
can be allowed to corrupt the course of an election 
and get away with it either by resigning his member¬ 
ship or because of the fortuitous circumstances of 
the assembly having been dissoived. The public 
arc interested In seeing that those who had corrup¬ 
ted the course of an election are dealt with in 
accordance with law. That purpose will stand 
defeated if we accept the contention of Mr. Veda 
Vvasa.” 

[emphasis supplied] 

Court further observed that the election petitions in this 
country are solely regulated by statutory provisions. Hence 
unless it is shown that some statutory provision directly 
or by necessary implication prescribes that the pending elec¬ 
tion petii.ons stand abated because of the dissolution of the 
Assembly, the—contention of the respondent cannot be accept¬ 
ed. 

According to aforesaid decision, so far a3 the charge 
'■elating to the corrupt practices is concerned, the petition 
would survive despite the dissolution of the Legislative 
Assembly. From this, as a necessary corollav. it follows 
that the election petition qua the charges of corrupt practice 
would remain un affected on account of dissolution of the 
Assembly. From this, as a necessary corollay, it follows 
become infructuous. So this case does not support the 
petitioner qua the relief in clause (1) as prayed in the 
petition. 

9. The second case relied on bv the learned counsel for 
the petitioner was Moti Ram v. Param Dev (AJR 1993 SC 
1662). It was a case where the—dissolution of Himachal 
Pradesh Legislative Assembly took place and the 
question raised was whether the matter pertaining to election 
petition would become purely academic in case of dissolu¬ 
tion of assembly during the pendency of the appeal. On 
considering the effect of dissolution of assembly, the Court 
held that the election petition does not become academic, 
us invalidation of election of candidate may give rise to 
liability to refund allowances received bv returned candidate 
ns a member of the Legislative Assembly. In this case, a 
question raised was whether Ihc matter in issue in the appeals 
have ceased to be living issues and have become wholly 
academic. Learned counsel relied on the decision of Supreme 
Court in Loknath Padhan v. Birendra Kumar Suhu (AIR 
<974 SC 505—Paragraph 4). Paragraph 4 of the said report 
is as extracted below :— 

"4. Although in the instant case, the election is not 
challenged on the around of commission of anv 
corrupt practice and a finding would not result 
in electoral disqualification in future but the present 
case differs from the case of Loknath Padhan v. 
Birendra Kumar Sahu (supra) in the sense that 
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in Eokuath’s case the election petition was dis¬ 
missed whereas m the present case election petitions 
against the election ot the appellant have been 
allowed and I ho election has been set aside. Jt 
has been submitted by Sliri A, K. Gtmgult, the 
learned Senior counsel appearing on behalf ot the 
appellant, that in view ot the fuct lhat the decision 
ot the High Court setting aside his election, the 
appellant may he required to refund the various 
allowances that he has received while lie was 
functioning as a member ot the Legislative 
Assembly after his election till the decision of 
the High Court, It would thus appear that 
invalidation of the election of the appellant 
may give rise to the liability to refund the 
allowances received by the appellant as a member 
of the Legislative Assembly, It cannot there¬ 
fore, be said that the questions arising lor 
consideration in this appeal arc purely academic 
m nature. Jn these circumstances, it becomes 
necessary to go into the merits of these uppeals," 

[emphasis supplied] 

10 lhe effect of dissolution of the legislature on a 
pending election appeal was consideied by the Supreme 
*_outt in Lohnath Padhan’s ease (supra). Learned counsel 
Placing reliance on the said report pointed out the following 
passage from paragraph 3 : — 

"i. It was held that if the election is challenged 
on the ground of commission of a corrupt practice 
the dissolution of the legislature would not have 
any effect on the pendency of an election petition 
ot an appeal arising therefrom and the said petition 
will have to be considered on its merits whereas a 
challenge to the election of any other ground 
Which does not entail future disqualification would 
raise academic issue only and in view of the dis¬ 
solution of the legislature the election petition or 
the appeal arising therefrom would not survive 
because it would be futile and meaningless tor the 
Court* to decide an academic question the answer 
to which would not affect the position of one parly 
or the other,” 

[emphasis supplied] 

11. The aforesaid eases as relied on by the learned counsel 
for the petitioner are not attracted so tar as the first relief 
in the petition is concerned, as the issue of re-counting 
of bullot papers and thereby declaring the election petitioner 
as duly elected to the parliament has ceased to remain a 
living issue but has become purely an academic question. 
The para 4 as extracted (supra) is not attracted in the 
present case as no question of flowing of consequences men¬ 
tioned therein have arisen here. 

12. The question as to whether the relief for 
declaration in favour of the election petitioner can be grantod 
or not. At this learned counsel for the applicant submitted 
lhat the same cannot be granted on account ‘void’ having 
been created by dissolution of Parliament qua the impeached 
election and far holding of the fresh election. Reliance 
was placed on “Black’s Law Dictionary—Sixth Edition—Page 
1573” where the word “Void” has been given meanings, such 
as null, ineffectual, nugatory, having no legal force or binding 
effect, unable, in law, to support the purpose for which it 
was intended. Collins Cobuild English l anguage Dictionary 
was also cited placing reliance for the meaning of the word 
“Void” and at Page 1630 (first column) the word void has 
been given meaning, such as a situation or state of affairs 
which seems empty because it has no interest, excitement, 
or value and accordingly what has become void, is not 
reasonable. 

13. Learned counsel for the applicant also placed reliance 
on lhe case of Dhartipakar Modal T.al Agarwal v. Shri Rajiv 
Gandhi (AIR 1987 SC 1577) inviting the attention of the 
Court to paragraph 4 thereof. In this case, the election 
ns challenged related to the parliament held in the year 198] 
dissolution whereof took place, before the expiry of its 
term, in the vear 1984 as a result whereof general elections 
took place in December. 1984 wherein the respondent 
Shri, Raiiv Gandhi got re-elected from the very constituency, 
The validity of the election of 1984 was questioned by filing 


Iwo separate election petitions which were dismissed by the 
High Court and the validity of the respondent's election was 
upheld by lhe Supreme t ourt in Azltai Hussain v. Raiiv 
Gandhi (AIR 198n SC 1253). the Corn c held ih.,L since 
the impugned e'ection related lo the I .ok Sabha which was 
dissolved in 1984, lhe respondent's election cannot be set aside 
in the preent proceedings even if the election petition is 
ultimately allowed on trial as the respondent is a continu.ni; 
membei ot lhe Lok Sabha not on the b'w.s of 'he impugned 
election held in 1981 but on the basis of the sub-ciuent 
election of the year 198 1. It was fuithcr observed that 
"Even if wc allow lhe appeal and remit the case to the 
High Court, lhe respondent's election cannot be set aside 
aftu’ trial of the election petition as lhe relief for setting 
aside the election has been rendered infiuctuons hy lapse of 
time". 

[emphasis supplied]. 

14. In this v ew of the matter, the grounds raised in the 
petition tor tcttinp aside the election of the respondent on 
account ol changed circumstances have been rendered acade¬ 
mic. The Court should not Undertake to decide an issue 
unless it is a living issue between the parties. If an issue 
i-> purely aH.dcmic in that case its decision cither x 1 ;iy would 
have no impact on the position of the parties and would be 
an exercise in futility leading to waste of public lime. 

Lord Viscount Simon in his speech [n the House of Lords 
in Sun Life Assurance Company of Canada v. Jervis, 1944 
AC 1 11 observed : 

‘7 do noi think that it would be n proper exercise of 
the Authority which this House possesses to hear 
appeals if it occupies time, in this case in deciding 
an academic question, the answer to which cannot 
affect the respondent m any wav. It is an essential 
quality of an appeal lit to be disposed of hy this 
House that there should exist between the parties 
to a matter in actual controversy which the House 
undertakes to decid'e as a living issue." 

Thu, the prayer relating to first relief has ceased to be 
**■ living issue and the cause of action qua the relief No, 1 
has ceased lo suivivc, In view of this, so far as the election 
petition is concerned, the relief far the recount of ballot 
papers and consequent whereupon if valid ballot papers come 
out in exec's of respondent No. 1, declaration of the pclitioner 
as having been duly elected to the Parliament having ren¬ 
dered infructuoux ns a consequence of dissolution of the Par¬ 
liament, during the pendency of the election petition, cannot 
be granted as the respondent No. 1 is continuing member 
of the I ok Sabha not on the basis of the impugned election 
held in 1989 blit on the basis of subsequent election held 
in 1991. 


15. the second relief prayed for in lhe petition is regarding 
the declaration of the respondent No. 1 as dulv elected can¬ 
didate from Mahusamund Constituency No. 18 in the last 
election, be dleclarcd void. 


16. The orders that could be passed by the High Court 
at the conclusion of the trial of the election petition aro 
detailed in section 98 of the Act and the same are : (a) dis¬ 
missing the election petition ; or fa) declaring the election of 
all or any of the returned candidate to he void ; or (c) de¬ 
claring the election of all or any of the returned candidates 
to he void and the petitioner or any other candidate toi 
have been duly elected. The reliefs fa) and (c) (supra), 
in view of the above discussion, camnot be granted to the 
petitioner. There is no question of declaration of such 
election of respondent No. 1 to be void, as such an election 
do not exist and apart anything what has become nonest 
m course of time cannot be declared void 1 . Further the 
respondent No. 1 is finding a seat in the Parliament not on 
the basis of impugned election held in 1989 but on the basis 
ot the subsequent election held in 194). may be from the 
seme consliiuencv. Before dialating on the second objec- 
I’on a*, raised hv the learned counsel for the respondent 
Ho 1 It would be mu to extract out In vn-halim the affidavit 
hied with the retd n,n in support of the allegations of corrupt 
practice/es and particulars thereof. It is* 
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“FORM-2(5 
AFFIDAVIT 

l, Pawan Dcevan, the petitioner in the accom¬ 
panying election petition calling in question the 
election of Shri Vidya C’haran Siukla respondent 
No. 1 make solemn affirmation oath and say:—- 

(a) that the statement made in paragraphs 
1 to 4 of the accompanying election 
petition about the corrupt practice of 
section 123 and the particulars of such 
corrupt practice mentioned in paragra¬ 
phs 1 to 4 and the supporting schedules 
annexed thereto arc true to my know¬ 
ledge. 

(b) that the statements made in paragraphs 
5 to 24 of the said petition about the 
commission of corrupt practices of bri- 
bary, undue influence, tppeal on ground 
of religion & religious symbols, promo¬ 
tion of religious sentiment or hatred on 
ground of religion, publication of false 
statement of facts, incurring more ex¬ 
penditure than prescribed, obtaining and 
procurring assistance from Gazetted 
Officers and other officjrs and the parti¬ 
culars of such corrupt practice given in 
paragraph 5 to 24 of the said petition 
and the schedules annexed thereto are 
true to my information. 

SIGNATURE OF DEPONENT 

Solemnly affirmed|sworn by Shri Pawan Deewan 
at Jabalpur this 9th day of January, 1990 

I identify the deponent, BEFORE ME 

Sell- 

Advocate.” 

17. Learned counsel for the petitioner submit¬ 
ted that the second relief is founded on the alle¬ 
gations of corrupt practices. Learned counsel for 
the respondent No. 1 raised an abjection by means 
of his oral submissions in respect of the affidavit 
accompanying the election petition in support of 
the allegations of corrupt practices and the parti¬ 
culars thereof. Learned counsel for the respondent 
No. 1 relying on para 3 of the application No. 
65)91 also, in addition to the submissions mention¬ 
ed above, submitted that the petitioner did not 
pray for declaration that the respondent No. 1 be 
declared as disqualified and under the circumstan¬ 
ces the entire petition as it is Lamed and also 
looking to the nature of the prayer clauses, has be¬ 
come infructuous as no cause of action accrues 
and same is liable to be dismissed on this count 
alone. 

[underlining by Court! 


18. It, however, may be noticed here that the 
objections in para 4 of the application No. 65)91 
were neither argued nor pressed for. 

19. Learned counsel for the respondent No. 1 
relied on the Proviso to sub-section (1) of Section 
83 of the Act in respect of the oral objection re¬ 
garding affidavit, which was not objected to by the 
learned counsel for the petitioner, who participat¬ 
ed in the deliberations on merit. The proviso, as 
rdlied on is:—— 

‘‘Provided that where the petitioner alleges 
any corrupt practice, the petition shall 
also be accompanied by an affidavit, 
in the prescribed form in support of the 
allegation of such corrupt practice and 
the particulars thereof." 

[emphasis supplied! 

The proviso speaks for an affidavit in the 
prescribed form and in this connection, learned 
counsel invited the attention of the Court to Rule 
94-A of the Conduct of Election Rules, 196J, 
which reads as :— 

“The affidavit referred to in the proviso to 
sub-section (1) of Section 83 shall he 
sworn before a Magistrate of the first 
class or a Notary or a Commissioner of 
oaths and shall be in Foim 25,” 

[emphasis supplied] 

Form 25 is as extracted below : 

“FORM 25 

I.the petitioner in the accompanying 

election petition calling in question the election 

of ShrijShrimati.(respondent No. 

in the said petition) make solemn affirmation) 
oath and say— 

(a) that the statements made in paragraphs 

.of the accompanying elec¬ 
tion pettiion about the commission of 

the corrupt practice of ... 

and the particulars of such corrupt 
practice mentioned in paragraphs. . , . 
of the same petition and in paragraphs 

.of the Schedule annexed 

thereto are true to my knowledge: 

(b) that the statements made in paragraphs 

.of the said petition about the 

commission of the corrupt practice of 

.and the particulars of such 

corrupt practice given in paragraphs . . . 

.of the said petition and in 

paragraphs.of the Schedule 

annexed thereto are true to my informa¬ 
tion; 

(c) 














76 THE GAZETTE OF INDIA : MARCH 9, 1996/PHALGUNA 19, 1917 LPart II— Sec. 3(iii)J 


(d) 

etc. 

Signature of deponent. 

Solemnly affirmed | sworn by Shri;Shrimati. . . . 
.at.this.day of.19. 

Before me, 

Magistrate of the first classjNotaryl 
Commissioner of Oath.” 

*Here specify the name of the corrupt 
practice.” 

20, To summarise the second part of the 
objections, learned counsel for the applicant! 
respondent No. 1 in this connection made follow¬ 
ing four-fold submissions :—■ 

(a) that in the absence of prayer seeking 
declaration for declaring respondent 
No. 1 as disqualified the petition as 
framed is in.fr uct.nous as no cause of 
action accrues; 

(b) that the affidavit filed was not in con¬ 
sonance of Form 25 (supra f read with 
Rule 7 of the Rules framed by the High 
Court of Madhya Pradesh under the 
Act; 

(c) that the affidavit accompanying the 
petition wherefor proforma is prescrib¬ 
ed by law has to satisfy the require¬ 
ments of law which are mandatory in 
character; 

(d) that though the affidavit in proforma 25 
do not provide for disclosure of source 
of information for the alleged corrupt 
practice the mode of information needs 
to be disclosed as the preposition is no 
more res-integra. 

The first point as raised by the learned counsel 
for the respondent No. 1 is sans Substance as 
firstly such an objection is not covered under the 
provisions of Order 7 Rule 11 of the Code of 
Civil Procedure as the allegations in the petition 
disclose cause of action and not the prayer 
Secondly relief could be the subject matter of 
amendment at any stage within the framework of 
the allegations in the petition, if found necessary. 
Thirdly High Court at the conclusion of Trial 
of an election petition can grant only the follow¬ 
ing reliefs :— 

(a) dismiss the petition; or 

(b) declare the election of all or any of the 
returned candidates to be void; or 

(cl declaring the election of all or any of 
the returned candidates to be void 
and the petitioner or any other candi¬ 
date to have been duly elected. 


However, Section 99 of the Act provides that at 
the time of making an order under section 98 
the High Court shall also make an order— 

(a) where any charge is made in the peti¬ 
tion of any corrupt practice having 
been committed at the election, record¬ 
ing— 

(i) a finding whether any corrupt prac¬ 
tice has or has not been proved to 
have been committed at the election, 
and the nature of that corrupt prac¬ 
tice: and 

(ii) the names of all persons, if any, 
who have been proved at th» trial 
to have been guilty of any corrupt 
practice and the nature of that 
practice. 

This provision docs not speak for final order 
that could be passed by the High Court except 
recording of finding of the guilt of corrupt prac¬ 
tice qua the nature of corrupt practice and the 
name of the person who committed. In this con¬ 
text it is relevant to extract out the Section 
8A of the Act, which is :— 

“8A. Disqualification on ground of corrupt 
practices,— 

(1) The case of every person found 
guilty of a corrupt practice by an 
order under section 99 shall be 
submitted, as soon as may be, after 
such order takes effect, by such 
authority as the Central Govern¬ 
ment may specify in this behalf, to 
the President for determination of 
the question as to whether such 
person shall be disqualified and if so 
for what period : 

Provided that the period for which 
any person may be disqualified under 
this sub-section shall in no case 
exceed six years from the date on 
which the order made in relation to 
him under section 99 takes effect. 

(2) Any person who stands disqualified 

under section 8A of this Act as it 
stood immediately before the com¬ 
mencement of the Election Laws 
(Amendment) Act, 1975 (40 of 

1975), may, if the period of such 
disqualification has not expired, sub¬ 
mit a petition to the President for 
the removal of such disqualification 
for the unexpired portion of the said 
period. 

(3) Before giving his decision on any 
question mentioned in sub-section 
(1) or on any petition submitted 
under sub-section (2), the President 
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shall obtain the opinion of the Elec¬ 
tion Commission on such question or 
petitiou and shall act according to 
such opinion." 

(emphasis supplied) 

The case after finding of guilt u|s. 99 of the Act 
to be submitted to the President of India for 
determination of the question as to whether such 
person shall be disqualified and if so, for what 
period. When High Court cannot grant relief u!s. 
98 of the Act there is no question of claiming the 
relief in petition by the election petitioner u[s. 99 
of the Act, if the charges of corrupt practice are 
pleaded in the petition, then High Court to record 
only finding and nothing more. The objection thus 
fails. 

It may, however, may not go un-noticed that 
the High Court does not act as a Commission un¬ 
der the Commissions of Enquiry Act, 1952 for 
recording finding leaving action for the President 
of India, President of India cannot figure himself 
in the justice processing delivery system and there¬ 
by in judicial review process. The provision under 
section 99 of the Act read with section 8A, prirna 
facie, erods upon the basic feature of the Consti¬ 
tution and independence of the Judiciary. How¬ 
ever here there is neither any such challenge nor 
could such a challenge be given in the election 
petition in view of law laid down by the Supreme 
Court in the case of Charan Lai Sahu v. Shri 
Neelam Sanjeeva Reddy (AIR 1978 SC 409). 

In connection with second point, learned coun¬ 
sel for the respondent No. 1 as a first limb of sub¬ 
mission submitted that the petitioner has to spe¬ 
cify the paragraphs of the election petition which 
relate to the allegation of corrupt practice in the 
affidavit as it is a mandatory requirement of law 
and it has to be in the prescribed form in support 
of the allegations of corrupt practices and particu¬ 
lars thereof and this mandatory requirement has 
not been complied-with by the petitionerlopposite 
oartv. as according to him, the election petitioner 
has to specify in the affidavit the name of the cor¬ 
rupt practice as provided uls. 123 of the Act and 
while stating the name of corrupt practice also to 
give the particular of such practice as mentioned 
in the paragraphs of the petition in the beginning 
of the affidavit. 

Second limb of submission is that though the 
Form 25 does not provide for giving source of in¬ 
formation, if anv. for such corrupt practice and 
the mode of information but the mode of informa¬ 
tion has to be disclosed and this proposition is no 
more res inteera in view of the pronouncement of 
the Supreme Court. The objection (d) (supra) 
finds place in objection (b). 

21. T.earned counsel for the respondent No. 1 
in support of first 'limb of submission submitted 
that the election petitioner has not specified the 
name of the corrupt practice out of the corrupt 


practices provided u s. 123 of the Act and reliance 
was placed on the decision of the Supreme Court 
in V.K. Sakhlecha v. Jagjiwan (AIR 1974 SC 
1957). Paragraph (a) of the affidavit filed in sup¬ 
port of the election, petition does not disclose the 
name of the corrupt practice. It only mentions 
"corrupt practice of section 123". Paragraph (a) 
is sworn on personal knowledge. In Paragraph 
(b) of the said affidavit the corrupt practices 
are mentioned but this paragraph is based on 
- information but of course, the source of informa¬ 
tion has not been disclosed. The aforesaid case 
of the Supreme Court V. K. Sakhlecha v. Jagjiwan 
(supra) as relied on observed in Padagraph 14 as ■ 

"14. The non-disc'losures of grounds or 
sources of information in an election 
petition which is to be filed within 45 
days from the date of election of the re¬ 
turned candidate, will have to be scruti¬ 
nised from two points of view. The 
non-disclosure of the grounds will indi¬ 
cate that the election petitioner did not 
come forward with the sources of infor¬ 
mation at the first opportunity. The 
real importance of setting out the sources 
of information at the time of the pre¬ 
sentation of the petition is to give the 
other side notice of the contemporane¬ 
ous evidence on which the election peti¬ 
tion is based. That will give an oppor¬ 
tunity to the other side to test the 
genuineness and varacity of the sources 
of information. The other point of view 
is that the election petitioner will not be 
able to make any departure from the 
sources or grounds. If there is anv 
embellishment of the case, it will be 
discovered,” 

[emphasis supplied! 

22. So far as the first limb of submissions is 
concerned, the affidavit in clause (a) has not given 
the name and the particulars of corrupt practice as 
provided uls. 123 of the Act. but has stated that 
the statements made in paragraphs 1 to 4 of the 
accompanying petition about the corrupt practice 
of section 123 of the Act and the particulars of 
such corrupt practice mentioned in paragraphs 1 
to 4 and the supporting schedules annexed thereto 
are true to my knowledge. This does not satisfy 
the requirement of law as required under Form 25. 
In the affidavit, apart from mentioning the state¬ 
ments in paragraphs 5 to 24 of the petition about 
the commission of corrupt practice, the name and 
the particulars of corrupt practice have to he 
given. So the position is that in the paragraphs 
of the petition regarding the statements of corrupt 
practices to be mentioned, the name of the corrupt 
practice as provided u|s. 123 of the Act to be men¬ 
tioned and paragraphs of the petition containing 
particulars of such corrupt practices to be giyen 
and also the paragraphs of the schedules. In the 
present case, the Clause (a) of the affidavit is not 
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in conformity with Clause (a) of Form 25 as the 
name of the corrupt practice has not been given. 
This paragraph is sworn on personal knowledge 
and, therefore, there was no question of disclosure 
of any source of information, 

23. So far as the second limb of the submissions 
is concerned, Clause (b) of the affidavit, which is 
sworn on the basis of the information, does not 
d isclose the source of information. Learned coun- 

cl for the respondent No. 1 relying on V. K. 
Sakleeha's case (supra) submitted that the affida¬ 
vit is defective. He further submitted that affida¬ 
vit, in essence, though forms part of the petition is 
m the shape of criminal charge as the allegations 
of corrupt practices are quest-criminal in nature 
and as such without disclosing the charge in the 
manner provided the complete cause of action has 
lacked. I 

24. The Supreme Court in V. K. Sakleeha's 
case (supra) considered the case under the Act 
arising from the judgment of the Madhya Pradesh 
High Court. In paragraph 10 it was. stated that 
Rule 9 of the Madhya Pradesh High Court Rules 
in respect of election petitions states that the rules 
of the High Court shall apply in so far as they are 
not inconsistent with the Representation of the 
People Act, 1951 or other rules, if any, made 
thereunder or of the Code of Civil Procedure in 
respect of all matters including inter alia affidavits. 
Pule 7 of the Madhya Pradesh High Court Rules 
states that every affidavit should clearly express 
how 1 much is a statement and declaration from 
knowledge and how much is a statement made on 
information or belief and must also state the source 
or grounds of information or belief with sufficient 
particularity and in in paragraph 11 of the said re¬ 
port the Court has stated that Form No. 25 of 
the Conduct of Election Rules requires the de¬ 
ponent of an affidavit to set out which statements 
are true to the knowledge of the deponent and 
which statements are true to his information. The 
source of information is required to be given under 
the provisions in accordance with Rule 7 of the 
Madhya Pradesh High Court Rules. In so far as 
Form No. 25 of the Conduct of Election Rules 
requires the deponent to state which statements 
arc true to knowledge there is no specific mention 
of the sources of information in the form. The 
form of the affidavit and the High Court Rules 
are not inconsistent. The High Court Rules give 
effect to provisions of Order 19 of the Code of 
Civil Procedure. 

The Court pointed out the importance of set¬ 
ting out the sources of information in affidavits 
which came up for consideration before the 
Supreme Court from time to time. The earlier 
decision was State of Bombay v. Purushottam Jog 
Naik (AIR 1952 SC 317) where the Supreme 


Court endorsed the decision of the Calcutta High 
Court in Padmabuti Dasi v Rasik Lai Dhar (TI.R 
3 7 Cal 259) and held that the sources of informa¬ 
tion should be clearly disclosed. Again, in Barium 
Chemicals Ltd. v. Company Law Board (AIR 
! 967 SC 295) ;hc Supreme Court deprecated 
‘slipshod vcrilica ions' in an affidavit and reitera¬ 
ted its ruling in Tombay case (supra) that verifi- 

ition should invariably be modelled on the lines 
cf Order 19, Rule 3 of the Cede 'whether the Code 
applies in terms or not'. Again in A.K.K. Nam- 
biar v. Union of India (AIR 1970 SC 652) the 
Supreme Court said that the importance of verifi¬ 
cation is to test the genuineness and authenticity of 
allegations and also to make the deponent respon¬ 
sible for allegations. 

25. However, in the case of V. K. Saklecha 
(supra) in parajraph 13 counsel on behalf of 
the appellant cor tended that non-disclosure of the 
source of information in the affidavit was a fatal 
defect and the petition should not have been enter¬ 
tained. Court observed that it is not necessary to 
express any opinion on that contention in view of 
the fact that the matter was heard for several 
months in the Hi r h Court and thereafter the appeal 
was heard bv th s Court. Court further observed 
that the grounds or sources of information are to 
be set out in an affidavit in an election petition. The 
submission of ihi counsel on behalf of the res¬ 
pondent was thai the decisions of Supreme Court 
were not on election petitions. Court said that 
the rulings of ihis Court are consistent. The 
grounds or sources of information are to be set 
out in the affidavit whether the Code applies 
or not, Section 53 of the Act states that an elec¬ 
tion petition shall be verified in the manner laid 
down in the Code. The verification is as to in¬ 
formation received. The affidavit is to be 
modelled on the provisions contained in Order 
19 of the Code. Therefore, the grounds or 
sources of information arc required to be stated, 

26. Paragraph 14 of the aforesaid decision in 
V. K. Sakleeha’s case, as has already been ex¬ 
tracted above, which deals with the non-dis¬ 
closure of grounds or sources of information, the 
Court said that the non-disclosure of grounds will 
indicate that the election petitioner did not conic 
forward with the sources of information at Hie 
first opportunity. The real importance of setling 
out the source o' information at the time of pre¬ 
sentation of the petition is to give the other side 
notice of the contemporaneous evidence on 
which the election petition is based. That will 
give an opportunity to the other side to test the 
genuineness and veracity of the source of infor¬ 
mation. The other point of view is that the 
election petitione 1- will not be able to make any 
departure from the sources nr grounds. Tf there 
is anv embellishment of the caw it will be dis¬ 
covered. 
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27. It may be noticed that the filing of the 
affidavit along with the election petition in cases 
where the allegations ot corrupt practices are 
made is a must and the affidavit has to be in 
Form No. 25 with the addition recording source 
of information as per decision of the Supreme 
Court in V. K. Saklseha’s case (supra). The 
necessity of affidavit is of course to constitute a 
charge regarding corrupt practice provided under 
section 123 of the Act. The verification clause 
as provided in Rule i5 of Order 6 of the Code 
of Civil Procedure, which is as extracted below, 
only says : 

'What be verifies upon information received 
and believed to be true.” 

It does not provide for disclosure of the source. 

28. Id Hari Vishnu Kamath v. Ahmad lsbauue 
& others (AIR 1755 SC 23j) in Paragraph 35 the 
Court though in different context laid down the 
rule of law as : 

“when the law prescribes that the intention 
should be expressed in a particular 
manner, it can be taken into account 
only if it is so expressed. An intention 
not duly expressed is, in a Court of law, 
in the same position as an intention not 
expressed at all.” 

Tliis principle would be attracted as here the 
intention of disclosure of the source of information 
and the intention of disclosing the particular 
corrupt practice is provided by law. 

29. There may arise a situation where the 
allegation of corrupt practices arc made in the 
election petition but no affidavit in support of all 
those allegations of corrupt practices ns required 
in Form No. 25 has been filed. The question would 
arise as to whether in such a situation the Court 
would proceed to try the returned candidate for 
the charges of corrupt practice The answer would 
be that the Court would not do so as the affidavit 
forms the part of the De;.it : cn and iffi- -e turned 
candidate is net properly give, the 'Targe in Tie 
shape of the affidavit making fihr known us to 
what he has to meet and further the elimination 
of the chances of stand and also change of the 
source of the information. The complete cause of 
action thus in the absence of affidavit m the form 
prescribed together with satisfying the requirements 
of the Rules of the Court in view of decision of 
V. K. Saklecha’s case (supra), qua the charges of 
corrupt practice would not be there and as such 
the filing of the affidavit satisfying all the require¬ 


ments in Form No. 25 is a mandatory requirement 
of law. 

30. Further the statutory provision laying down 
the requirement cannot be allowed to be dilated 
us the very purpose of statutory provision is to give 
obedience and not the disobedience and any devia¬ 
tion showing the requirement of lav/ regarding fil¬ 
ing of :\u affidavit wrien the allegations of corrupt 
practices are made and also regarding oilier re¬ 
quirements as such mentioning of paragraphs re¬ 
garding statements of facts qua the allegation of 
corrupt practice and the name of fije particular 
corrupt practice and also the material particular 
qua the corrupt practice and the source of the in¬ 
formation of the corrupt practice is an essential 
one as (fie charge of corrupt practice, is not purely 
of civil nature but is of quasi-criminal nature. 
Accordingly, I am of the view that when the 
election petition wide!' contains allocations <:f cor¬ 
rupt practices against a returned candidate then the 
pelition should be accompanied by an affidavit and 
such an affidavit must strictly conform to the re¬ 
quirements mentioned in Form No. 25 as well as 
the disclosure of the source of information as re¬ 
quired under the Joules of the Court. In the 
absence of satisfying the above requirement Ihe 
petition qua the corrupt practices would be treated 
as not disclosing the complete cause of action qua 
the charges of corrupt practice. 

31. In view of above, I find that the election 
petition on account of sufferance of deficiency 
noticed heretofore cannot proceed further as the 
relief of recounting of ballot papers and declara¬ 
tion of result have become infructuous on account 
of subsequent holding of the election and further 
die allegations of corrupt practice, which do not 
vanish owing to holding of fresh poll, but in (he 
present case the relief on the bash, of allcga’fions 
of corrupt practice against the rripondent No. 1 
cannot, be granted as the respondent No. 1 cannot 
be put to trial as affidavit, which is essence of the 
charges, had failed to satisfy the requirement of 
law. 

32. The petition is accordingly dismissed. No 
order as to cost. However, the election petitioner 
<5 entitled to take back the security amount which 
he deposited. The security amount so deposited 
shall be refunded to the petitioner as a whole. 

33. In view of requirement of Section 103 of 
the Act, the intimation of decision and authenti¬ 
cated copy of decision may be sent to all those who 
arc mentioned therein. 

Sd|- 

D. P. S. CHAUHAN, Judge 
22-9-1995 
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